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or decision, make a written request for a hearing.
Hearings under this section shall be conducted in
accordance with the provisions of the Kansas ad-
ministrative procedure act.

(b)  Any person adversely affected by any final
action of the secretary pursuant to this act may
obtain a review of the action in accordance with
the act for judicial review and civil enforcement
of agency actions.

History: L. 1995, ch. 162, § 13; L. 1999, ch.
102, § 8; July 1.

65-34,154. Annual reportto legislature.
On or before the first day of the regular legislative
session each year, the secretary shall submit to the
members of the standing committee on energy
and natural resources of the senate and to the
members of the standing committee on environ-
ment of the house of representatives a report re-
garding:

(a) Receipts of the fund during the preceding
calendar year and the sources of the receipts;

(b) disbursements from the fund during the
preceding calendar year and the purposes of the
disbursements;

(c) the extent of corrective action taken under
this act during the preceding calendar year; and

(d) the prioritization of sites for expenditures
from the fund.

History: L. 1995, ch. 162, § 14; L. 1998, ch.
182, § 25; May 21.

65-34,155. Severability. If any provision
of this act or the application thereof to any person
or circumstance is held invalid, the invalidity shall
not affect other provisions or applications of this
act which can be given effect without the invalid
provision or application. To this end, the provi-
sions of this act are severable.

History: L. 1995, ch. 162, § 15; July 1.

65-34,156 to 65-34,160.

VOLUNTARY CLEANUP AND PROPERTY
REDEVELOPMENT

Law Review and Bar Journal References:

“The Voluntary Cleanup and Property Redevelopment
Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,161. Title and application. This
act shall be known and may be cited as the vol-
untary cleanup and property redevelopment act
and shall apply to real property where environ-
mental cleanup may be needed.

History: L. 1997, ch. 137, § 1; July 1.

Reserved.

Law Review and Bar Journal References:

“Avondale Federal Savings Bank v. Amoco Oil Co.: No Eq-
uity in Sight for RCRA Victims,” Dennis B. Danello, 48 K.L.R.
663 (2000).

65-34.162.
act:

(a) “Contaminant” means such alteration of
the physical, chemical or biological properties of
any soils and waters of the state as will or is likely
to create a nuisance or render such soils or waters
potentially harmful, or injurious to public health,
safety or welfare, or to the plant, animal or aquatic
life of the state.

(b) “Department” means the department of
health and environment.

(c) “Secretary” means the secretary of health
and environment.

History: L. 1997, ch. 137, § 2; July 1.

65-34,163. Rules and regulations. The
secretary may adopt rules and regulations neces-
sary to define, administer and enforce the provi-
sions of this act.

History: L. 1997, ch. 137, § 3; July 1.

Definitions. As used in this

65-34,164. Voluntary application; ap-
plication of other laws; eligible property. (a)
The program established in this act shall be vol-
untary and may be initiated by submission of an
application to the department for properties
where investigation and remediation may be nec-
essary to protect human health or the environ-
ment based upon the current or proposed future
use or redevelopment of the property.

(b) Property which may be eligible for reim-
bursement from trust funds established in the
Kansas storage tank act, K.S.A. 65-34,100 et seq.,
and amendments thereto, or the Kansas drycle-
aner environmental response act, K.S.A. 65-
34,141 et seq., and amendments thereto, shall
meet all of the requirements of the respective act.

(c) The provisions of this act shall not apply

to:
(1) Property that is listed or proposed for list-
ing on the national priorities list of superfund sites
established under the comprehensive environ-
mental response, compensation, and liability act
(CERCLA), 42 U.S.C.A. 9601 et seq.;

(2) property the contaminated portion of
which is the subject of:

(A) Enforcement action issued pursuant to
city, county, state or federal environmental laws;
or
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(B) environmental orders or agreements with
city, county, state or federal governmental agen-
cies;

(3) a facility which has or should have a per-
mit pursuant to the resource, conservation and re-
covery act (RCRA), 42 U.S.C.A. 6901 et seq.,
which contains a corrective action component;

(4) oil and gas activities regulated by the state
corporation comimmission;

(5) property that presents an immediate and
significant risk of harm to human health or the
environment; or

(6) property that the department determines
to be a substantial threat to public or private
drinking water wells.

History: L. 1997, ch. 137, § 4; July 1.

Law Review and Bar Journal References:
“The Voluntary Cleanup and Property Redevelopment

Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

CASE ANNOTATIONS
1. Kansas voluntary cleanup and property development act
does not apply to federal superfund sites. City of Wichita v.
Aero Holdings, Inc., 177 F.Supp.2d 1153, 1172 (2000).

65-34,165. Application; fee; action on;
agreement; deposit; access to property; ter-
mination of agreement; fund, use and dispo-
sition of. (a) Each application or reapplication for
participation in the voluntary program shall be ac-
companied by a nonrefundable application fee of
$200 to cover processing costs.

(b) The department shall review and approve
or deny all applications.

(c) The department shall notify the applicant
in writing, whether the application is approved or
denied. If the application is denied, the notifica-
tion shall state the reason for the denial.

(d) Following departmental approval of an
application, a voluntary agreement in accordance
with this act must be executed between the par-
ticipant and the department. The department
shall not commence oversight and review activi-
ties until the voluntary agreement is executed.

(e) As part of the voluntary agreement, the
department shall require the applicant to post a
deposit not to exceeg $5,000. The deposit shall be
used to cover all direct and indirect costs of the
department in administration of the program, in-
cluding but is not limited to providing technical
review, oversight and guidance in relation to the
property covered in the application. If the costs of
the department exceed the initial deposit, an ad-
ditional amount agreed upon by the department

and the applicant will be required prior to pro-
ceeding with any voluntary work under the pro-
gram. Timely remittance of reimbursements to
the department is a condition of continuing par-
ticipation. After the mutual termination of the vol-
untary agreement, the department shall refund
any remaining balance within 60 days. -

(f) During the time allocated for review of ap-
plications, assessments, other investigative activi-
ties and remedial activities under this act, the de-
partment, upon reasonable notice to the
applicant, shall have access at all reasonable times
to the subject real property.

(g) The applicant may unilaterally terminate
the voluntary agreement prior to completion of
investigative and remedial activities if the appli-
cant leaves the site in no worse condition, from a
human health and environmental perspective,
than when the applicant initiated voluntary activ-
ities. The applicant must notify the department in
writing of the intention to terminate the voluntary
agreement. The department will cease billing for
review of any submittal under the voluntary agree-
ment upon receipt of notification. Within 90 days
after receipt of notification for termination, the
department shall provide a final bill for services
provided. If the applicant requests termination of
the voluntary agreement under this subsection, in-
itial deposits are not refundable. In the event the
department has costs in excess of the initial de-
posit, the applicant must remit full payment of
those costs. Upon payment of all costs, the de-
partment shall notify the applicant in writing that
the voluntary agreement has been terminated.

(h) The department may terminate the vol-
untary agreement if the applicant:

(1) Violates any terms or conditions of the vol-
untary agreement or fails to fulfill any obligations
of the voluntary agreement; or

(2) fails to address an immediate and signifi-
cant risk of harm to public health and the envi-
ronment in an effective and timely manner.

The department shall notify the applicant in
writing of the intention to terminate the voluntary
agreement and include a summary of the costs of
the department. The notification shall state the
reason or reasons for the termination:

(i) There is established a fund in the state
treasury the voluntary cleanup fund. Revenue
from the following sources shall be deposited in
the state treasury and credited to the fund:

(1) Moneys collected for application fees;
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(2) moneys collected as deposits for costs as-
sociated with administration of the act, including
technical review, oversight and guidance;

(3) moneys received by the secretary in the
form of gifts, grants, reimbursements or appro-
priations from any source intended to be used for
purposes of the fund; and

(4) interest attributable to the investment of
moneys in the fund.

(j)  Moneys in the voluntary cleanup fund shall
only be expended for costs of:

(1) Review of applications;

(2) technical review, oversight, guidance and
other activities necessary to carry out the provi-
sions of this act;

(3) activities performed by the department to
address immediate or emergency threats to hu-
man health and the environment related to a
property under this act; and

(4) administration and enforcement of the
provisions of this act.

(k) On or before the 10th of each month fol-
lowing the month in which moneys are first cred-
ited to the voluntary cleanup fund, and monthly
thereafter on or before the 10th of each month,
the director of accounts and reports shall transfer
from the state general fund to the voluntary
cleanup fund interest earnings based on:

(1) The average daily balance of moneys in
the voluntary cleanup fund for the preceding
month; and

(2) the net earnings rate of the pooled money
investment portfolio for the preceding month.

(1) All expenditures from the fund shall be
made in accordance with appropriation acts upon
warrants of the director of accounts and reports
issued pursuant to vouchers approved by the sec-
retary for the purposes set forth in this section.

History: L. 1997, ch. 137, § 5; July 1.

Law Review and Bar Journal References:

“The Voluntary Cleanup and Property Redevelopment
Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,166. Remedial action; determi-
nation whether required; plan. (a) The de-
partment shall review reports, including any en-
vironmental assessments and investigations
submitted by the applicant, and make a determi-
nation as to any required actions. If the depart-
ment determines that no remedial action is nec-
essary, the department may issue a no further

action determination pursuant to K.S.A. 65-
34,169. .

(b) If the department determines that further
investigation or remediation is required, the ap-
plicant shall submit to the department a voluntary
cleanup plan that follows the scope of work pre-
pared by the department for voluntary investiga-
tion or remediation and includes the actions nec-
essary to address the contamination.

History: L. 1997, ch. 137, § 6; July 1.

Law Review and Bar Journal References:
“The Voluntary Cleanup and Property Redevelopment

Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,167. Same; alternatives; factors
considered. Remedial alternatives shall be based
on the actual risk to human health and the envi-
ronment currently posed by contaminants on the
property, considering the following factors:

(a) The present and proposed future uses of
the property and surrounding properties;

(b) the ability of the contaminants to move in
a form and manner which would result in expo-
sure to humans and the surrounding environment
at levels which exceed applicable state standards
and guidelines or the results of a risk analysis if
such standards and guidelines are not available;
and

(c) the potential risks associated with pro-
posed cleanup alternatives and the reliability and
economic and technical feasibility of such alter-
natives.

History: L. 1997, ch. 137, § 7; July 1.

65-34,168. Plan; approval or disap-
proval; procedures; approval void, when; ver-
ification of implementation. (a) The depart-
ment shall provide formal written notification to
the applicant that a voluntary cleanup plan has
been approved or disapproved within 60 days of
subq)littal of the voluntary cleanup plan by the ap-
plicant unless the department extends the time for
review to a date certain.

(b) The department shall approve a voluntary
cleanup plan if the department concludes that the
plan will attain a degree of cleanup and control of
contaminants that complies with all applicable
statutes and rules and regulations.

(c) Ifavoluntary cleanup plan is not approved
by the department, the department shall promptly
provide the applicant with a written statement of
the reasons for denial. If the department disap-
proves a voluntary cleanup plan based upon the
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applicant’s failure to submit the information re-
quired, the department shall notify the applicant
of the deficiencies in the information submitted.

(d) The approval of a voluntary cleanup plan
by the department applies only to those contam-
inants and conditions identified on the property
based upon the statutes and rules and regulations
that exist when the application is submitted.

(e) Upon determination by the department
that a voluntary cleanup plan is acceptable, the
department shall publish a notice of the deter-
mination in a local newspaper of general circula-
tion in the area affected and make the voluntary
cleanup plan available to the public. The public
shall have 15 days from the date of publication
during which any person may submit to the de-
partment written comments regarding the vol-
untary cleanup plan. After 15 days have elapsed,
the department may hold a public information
meeting if, in the department’s judgment, the
comments submitted warrant such a meeting or if
the applicant requests such a meeting. Upon com-
pletion of the public notification and participation
process, the department shall make a determina-
tion to approve the plan in accordance with this
section.

(f) Departmental approval of a voluntary
cleanup plan shall be void upon:

(1) Failure of an applicant to comply with the
approved voluntary cleanup plan;

(2) willful submission of false, inaccurate or
misleading information by the applicant in the
context of the voluntary cleanup plan; or

(3) failure to initiate the plan within 6 months
after approval by the department, or failure to
complete the plan within 24 months after approval
by the department, unless the department grants
an extension of time.

(g) An applicant desiring to implement a vol-
untary clean up plan after the time limits pre-
scribed by subsection (f)(3) have expired shall
submit a written petition for reapplication accom-
panied by written assurances from the applicant
that the conditions on the subject property are
substantially similar to those existing at the time
of the original approval. Reapplications shall be
reviewed by the department. Any reapplication
that involves property upon which the condition
has substantially changed since approval of the
original voluntary cleanup plan shall be treated as
a new application and shall be subject to all the
requirements of this act.

(h) Within 45 days after the completion of the
voluntary cleanup described in the approved vol-
untary cleanup plan, the applicant shall provide to
the department assurance that the plan has been
fully implemented. A verification sampling pro-
gram shall be required by the department to con-
firm that the property has been cleaned up as de-
scribed in the voluntary cleanup plan.

History: L. 1997, ch. 137, § §; July 1.

Law Review and Bar Journal References:

“The Voluntary Cleanup and Property Redevelopment
Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,169. Determination no further
action required; issuance; void, when. (a) Af-
ter an applicant completes the requirements of
this act, the department may determine that no
further remedial action is required. Within 60
days after such completion, unless the applicant
and the department agree to an extension of the
time for review, the department shall provide
written notification that a no further action deter-
mination has been made.

(b) (1) The department may consider in is-
suing this determination that contamination or a
release of contamination originates from a source
on adjacent property upon which the necessary
action which protects human health and the en-
vironment is or will be taken by a viable and fi-
nancially capable person or entity which may or
may not be legally responsible for the source of
contamination.

(2) The department shall provide written no-
tification of a no further action determination.

(3). The issuance of a no further action deter-
mination by the department applies only to iden-
tified conditions on the property and is based
upon applicable statutes and rules and regulations
that exist as of the time of completion of the
requirements.

(c) The department may determine that the
no further action determination, under this sec-
tion is void if:

(1) There is any evidence of fraudulent rep-
resentation, false assurances, concealment or mis-
representation of the data in any document to be
submitted to the department under this act;

(2) the applicant agrees to perform any action
approved by the department and fails to perform

such action;
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(3) the applicant’s willful and wanton conduct
contributes to known environmental contamina-
tion; or

(4) the applicant fails to complete the volun-
tary actions required in the voluntary cleanup

lan.

(d) If a no further action determination is not
issued by the department, the department shall
promptly provide the applicant with a written
statement of the reasons for denial.

History: L. 1997, ch. 137, § 9; July 1.

Law Review and Bar Journal References:
“The Voluntary Cleanup and Property Redevelopment

Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,170. Environmental assessments,
preparer. The department may accept only en-
vironmental assessments under this act prepared
by a qualified environmental professional, as de-
fined by rules and regulations adopted by the sec-

retary.
History: L. 1997, ch. 137, § 10; July 1.

Law Review and Bar Journal References:

“The Voluntary Cleanup and Property Redevelopment
Act—The Limits of the Kansas Brownfields Law,” Eric D.
Madden, 46 K.L.R. 593 (1998).

65-34,171. Application of other laws;
EPA involvement. (a) Nothing in this act shall
absolve any person from obligations under any
other law or rule and regulation, including any
requirement to obtain permits or approvals for
work performed under a voluntary cleanup plan.

(b) If the federal environmental protection
agency (EPA) indicates that it is investigating a
property which is the subject of an approved vol-
untary cleanup plan, the department shall attempt
to obtain agreement with tge EPA that the prop-
erty be addressed under the appropriate state pro-
gram or, in the case of property being addressed
through a voluntary cleanup plan, that no further
federal action be taken with respect to the prop-
erty at least until the voluntary cleanup pﬁ.n is
completely implemented.

History: L. 1997, ch. 137, § 11; July 1.

65-34,172. Plan; enforcement; use of
information as basis of other enforcement ac-
tions. (a) Voluntary cleanup plans are not en-
forceable against an applicant unless the depart-
ment can demonstrate that an applicant who
initiated a voluntary cleanup under an approved
plan has failed to fully implement that plan. In
that case, the department may require further ac-

tion if such action is authorized by other state stat-
utes administered by the department or rules and
regulations of the department.

(b) Information provided by an applicant to
support a voluntary cleanup plan shall not provide
the department with an independent basis to seek
penalties from the applicant pursuant to applica-
ble statutes or rules and regulations. If, pursuant
to other applicable statutes or rules ang regula-
tions, the department initiates an enforcement ac-
tion against the applicant subsequent to the sub-
mission of a voluntary cleanup plan regarding the
contamination addressed in the plan, the volun-
tary disclosure of the information in the plan shall
be considered by the enforcing authority to miti-
gate penalties which could be assessed to the ap-
plicant.

History: L. 1997, ch. 137, § 12; July 1.

65-34,173. Annual report. The depart-
ment shall publish annually in the Kansas register
a summary of the number of applicants, the gen-
eral categories of those applicants and the number
of cleanups completed pursuant to this act.

History: L. 1997, ch. 137, § 13; July 1.

65-34,174. Severability. If any provision
of this act or the application thereof to any person
or circumstances is held invalid, the invalidity
does not affect other provisions or applications of
this act which can be given effect witiout the in-
valid provisions or application. To this end the
provisions of this act are severable.

History: L. 1997, ch. 137, § 14; July 1.

Law Review and Bar Journal References:
“Avondale Federal Savings Bank v. Amoco Oil Co.: No Eq-

uity in Sight for RCRA Victims,” Dennis B. Danello, 48 K.L.R.
663 (2000).

Article 34a.—CENTRAL INTERSTATE
LOW-LEVEL RADIOACTIVE WASTE
COMPACT

Attorney General’s Opinions:

Consequences of compact membership. 87-43.

Central interstate low-level radioactivity waste compact;
state liability. 90-34,

65-34a01. Central interstate low-level
radioactive waste compact. The central inter-
state low-level radioactive waste compact is
hereby entered into and enacted into law in the
form substantially as follows:

ARTICLE 1. POLICY AND PURPOSE
The party states recognize that each state is re-
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sponsible for the management of its nonfederal
low-level radioactive wastes. They also recognize
that the Congress, by enacting the Low-Level Ra-
dioactive Waste Policy Act (Public Law 96-573)
has authorized and encouraged states to enter into
compacts for the efficient management of wastes.
It is the policy of the party states to cooperate in
the protection of the health, safety and welfare of
their citizens and the environment and to provide
for and encourage the economical management of
low-level radioactive wastes. It is the purpose of
this compact to provide the framework for such a
cooperative effort; to promote the health, safety
and welfare of the citizens and the environment
of the region; to limit the number of facilities
needed to effectively and efficiently manage low-
level radioactive wastes and to encourage the re-
duction of the generation thereof; and to distrib-
ute the costs, benefits and obligations among the
party states. It is the %olicy of the party states that
activities conducted by the Commission are the
formation of public policies and are therefore
public business.

ARTICLE II. DEFINITIONS

As used in this compact, unless the context
clearly requires a different construction:

a. “Commission” means the Central Inter-
state Low-Level Radioactive Waste Commission;

b. “disposal” means the isolation and final dis-
position of waste;

c. “decommissioning” means the measures
taken at the end of a facility’s operating life to
assure the continued protection of the public from
any residual radioactivity or other potential haz-
ards present at the facility;

d. “extended care” means the continued ob-
servation of a facility after closure for the purpose
of detecting a need for maintenance, ensuring en-
vironmental safety, and determining compliance
with applicable licensure and regulatory require-
ments and includes undertaking any action or
cleanup necessary to protect public health and en-
vironment;

e. “facility” means any site, location, structure
or property used or to be used for the manage-
ment of waste;

f. “generator” means any person who, in the
course of or as an incident to manufacturing,
power generation, processing, medical diagnosis
and treatment, biomedical research, other indus-
~ trial or commerecial activity, other research or min-
ing in a party state, produces or processes waste.

“Generator” does not include any person who re-
ceives waste generated outside the region for sub-
sequent shipment to a regional facility;

g “host state” means any party state in which
a regional facility is situated or is being developed;

h. “institutional control” means those activi-
ties carried out by the host state to physically con-
trol access to the disposal site following transfer
of the license to the owner of the disposal site.
These activities include, but are not limited to,
environmental monitoring, periodic surveillance,
minor custodial care, and other necessary activi-
ties at the site as determined by the host state and
administration of funds to cover the costs for these
activities. The period of institutional control will
be determined by the host state but may not be
less than 100 years following transfer of the li-
cense to the owner of the disposal site;

i. “low-level radioactive waste” or “waste”
means, as defined in the Low-Level Radioactive
Waste Policy Act (Public Law 96-573), radioactive
waste not classified as: High-level radioactive
waste, transuranic waste, spent nuclear fuel, or by-
product material as defined in section 11 e.(2) of
the Atomic Energy Act of 1954, as amended
through 1978.

j- “management of waste” means the storage,
treatment or disposal of waste;

k. “notification of each party state” means
transmittal of written notice to the governor, pre-
siding officer of each legislative body and any
other persons designated by the party state’s
Commission member to receive such notice;

1. “party state” means any state which is a sig-
natory party to this compact;

m. “person” means any individual, corpora-
tion, business enterprise or other legal entity, ei-
ther public or private;

n. “region” means the area of the party states;

o. “regional facility” means a facility which is
located within the region and which has been ap-
proved by the Commission for the benefit of the
party states;

“site” means any property which is owned
or leased by a generator and is contiguous to or
divided only by a public or private way from the
source of generation;

. “state” means a state of the United States,
the District of Columbia, the Commonwealth of
Puerto Rico, the U.S. Virgin Islands or any other
territorial possession of the United States;

r. “storage” means the holding of waste for
treatment or disposal; and
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